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The Teleconm.mieatiorn Resellers Association ("1RA" or "Association"), by its

attoJ:reys, am PJl'SU3I1t to Section 1.415 ofthe Conmission's Rules, 47 C.ER § 1.415, hereby

sutm.ts its Reply Cotnrrents in respome to the Secool Fmther Nctice of Prqx>sed RuleImking

incc Ikrlret No. 94-1, the Furtber Notice ofPrqx>sed Rulermking inCC DJcket No. 93-124,

am tre Secoo:l Further Nctice ofPrqx>sedRuleImking inCC Ikrlret No. 93-197 (collectively,

tre "FNPRM") released SqxenDer 20, 1995 am the initial COlJ.IreIi"s tiled in this proceeding.

L~

The connel1s that have been tiled in this proceeding represett polarized views of the

issues preseIIed in the FNPRM. Prqx>rents ofthe prinmy cgJOSIDg viewpoints - the price cap

local exchange carrier ("LEC") interests, on the ore haIXl, am the oon-LEC cornrrenters,

~100ing local~rs, JXlfChasers of access services, am pOODial am existing corqJetitors

of the lECs, on the <:>tlu - seemto base their respective submissions on t\\O entirely differert

sets of facts am assumptions, so divergent are the views presented.



In sifting through the substantial voll.llre of material that has been am will be presented

in this proceeding, the Corrnnission should consider the un:Jerlying interests ofeach co~nter,

what pecuniary or other interests may be potentially benefitted ani potentially harrred by the

proposed reforms (ani to what extent), ani finally anilID!>t in1x>rtantly, \\IDch views rmst

closely represent the "public itterest" \\IDch the Corrmission was chartered to pr<Xect. I After

close examinati~ it will becotre awarert that the positions taken by the IEC COIlIrellters

retIect only their own self-imerest in maximizing profits, limiting COlJl)etiti~ am presetving

their nmketpower. AdqXionof the paiitiom advaocedby the l.EC comrretters \\Wid disserve

the fllblic iIterest ani benefit only the price cap LECs; rrerefore, for the IIDSt part, tOO;e

positions should be rejected.

n. ~
A. 1beVastMljolkyofNoo-:I.OCCoo.I"*"~Qam.Pl.i<:qF1exi1llity

V\idut a SmtQ of Am'" 011,";600 in RrJeMi l\tIItfts.
/

Perhaps the core issues presented in this proceeding are \\hether the proposed

relaxation of price cap regulation should be coojjtiored on a showing of COlJl)etition in the

relevant LEe product am geograJilic nmkets, ani if so, whetrer sufficiert COlJl)etition exists

in any of tlo;e nmkets to justify grming S\d1 relief today. On trese issues, the comensus of

the ron-lEC COIIIreIi.ers is clear: No regulatory relief shoold be graIted in the ahleIre of a

showing of tmmingful actual COOlJdition in the product ani geographic nmket for \Wich

1 As the Omnissionhas ptqJerly recognized, "[i]ncomidering~ible revisions
to the l.F.C price cap plan, oor primuy goal will be to IIIlXitDze b berdits of the plan to
COJ:BIIID'S am society, in aaxrdatr.e with the~ am req.JirenlDs of the
Conmmications Act." Price r., PerfmJIUW Review fix Local ExrJJ;qe Caniers, CC
Ib:ket No. 94-1, First Report ani Order, 10 EC.C. Red. 8961 (1995) at 193.
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relaxed regulation is proposed; am insufficient competitioncurrently exists in the LEes I markets

to justify relaxing regulation in any of those markets at this time.

1RAam the other non-LEeco~nters have presented substantial evideoce inthe initial

COlllIrent rounl docUJrenting the virtual ahseoce of COll1Jetition from LEe geographic am pr0­

duct markets. Such eviden::e reed rot be restated here, but it Provides a stark COIi:nlSt to LEe

dootmday predictions of the in:Jnimi: threat of errerging corrpetition to their survival.

In reality, rreaningful corrpetition does oot: oow exist, oor will it ever exist unless the

Conmission refrains from grarting the I..EQ; regulatory relief until corrpetition has had an

<JAlOItUIlity to take root. If the Connission relaxes regulatory safeguan:Is at this point, it will

practically guarantee that corrpetitionfor traditionallEC services will rever exceed the treager

levels existing today, sioce the I..EQ; will wield their rew flexibility to stifle corrpetition through

predatoryPricing, cross-subsidizationofcorrpetitive services with revenues from IIDrqx>ly ser­

vices, am Price squeezes ofpotential cotqJetitors that IIIJSt purchase LEe services to COrqJete.

The odds that these predictions will rmterialize if the prqx>sed relaxation of regulation

is adqJted in the abseIr.e of cotqJetition are oorth betting on, sioce the I..EQ;' track record of

aIticorrpetitive behavior, even un:Ier a regulatory system desigred to restrict such behavior,

iB:Iieates the likelihoOO that they will act even IIDre anticorrpetitively if given the <gXlrtUnity

in the fOInl of lightere.d regulatory scrutiny, as explaire.d in greater detail inSectionD, below.

R A (D"lttiti.ve (heddjst SaidBe A«qied, atMaRt SIR 8Jdd Be tIE
DeeilitJRdve Far in EwlUIIiIw WEdB" tIE un Fe !\hi'"
OIJ,ntim At Levels .iHjfyitw; ReJavd RegtWim

The Conmission has requested corntrent on the criteria that it should use to IreasUre the

extent of corrpetition in various I.EC prodoct am geographic markets if it determires that any
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or all of its proposed regulatory refo~ should be coOOitiored on a showing of competition.

As with the other critical issues presented, the IEC parties am the non-IEC COIllIIenters are

180 degrees apart.

The position taken by 'IRA in its initial Con1m;Ds, am urged again here, is

represertative of the mn-LEe paiition:2 The level ofcorqJetitionshouldbe rreasured prinmily

by refereIre to tmrket share, sm that factor is the rmst reliable imieatorofa::tud, rather than

trerely potentid, corqJetition. As ore~ in this proceeding ooted,3

[t]~ ultiImte intieator of \\hether a LEe faces real, ratrer than h~cal,
COIq)etition is \\hether {Xltential corqJetitors have gaiIm am curreItly hold
significatt Imrket share. . . . :Market share reflects COIWlIB'S' actual pll"Chasing
decisions am thus provides stronger evidetre of the degree to which corqJetitors
have soccessfully ertered the mnXet, attracted <m:oIrers, am retaired cust:oIrers
than do the other criteria ideItified in the NPRM.

Although supply am demarn elasticities are useful factors to comider, they slwld DJt,

as prqn;ed by the Corrmission ani the I.EC parties, be relied on as the primny inticia of
./

COIq)etition. ~rmrd elasticities might be a reliable IreasUre of corqJetition in the interstate

iIterexchange Imrket because residertial suhscribers gererally select only ore long-distan:e

provider; hit in the case oflocal service,~ dermni for additional soorces ofsupplymy

reflect only a dermni for somces of redurl:tar£y, or supplerrerta1 service, oct dermni for

alternative providers in lieu of the iInnIiJelt LEes.

Slg>ly elasticities are even less reliable iBlicators of COIq)etition in the local

~exchange access rmrlret. While corqJeting or pOODially coopntive providers my

2 See, e.g., CaIJllefts of Tnre Watrer Cmm.micatiom HJldings, Ioc., in this
proceeding (filed DecenDer 11, 1995) ("Tnre Watrer COllllms") at 33, 51, 55-57.

3 Tnre Warrer Corm:ents at 55.
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possess substantial capacity to hanlle custorrer demarrl, if other barriers to competitive entry

exist, such as a lack of nl.lIliJer portability or lack ofunburx:lled local network elerrents, then the

capacity may go untapped ani rxt inlieate the preseoce ofcorqJetition. Nor should LEe pricing

practices be accorded significaIi: ~ight in the analysis, as a trerd toward lo~ring rates could

as 111JCh inlicate a practice of ~-subsidization or predatory pricing to block errerging

COIllJetition (IRA's view) as it coold inlieate a bona fide response to COIllJetition (the

CcmnissionllEC view).4

The positiom of the I.EC plIties in this regard provide a vivid illustration of the

overanbitious, singlemiR:led efforts to protect their IIDnq:x>ly pooer am to IreSIrerize the

Comnission into abdicating its statutory respomibility to protect the public interest in the

process. fur exaII1>le, the United States Telephore Association ("USIA") has propooed that

the I.ECs shoold be accorded relaxed regulation without regard to COIllJetition. It has also

propooed that I.ECs receive~ regulation when a market is deetred corr¢titive, as

Ireasured by dermrd am Slg>ly elasticities, ani that a market should be deerred COIllJetitive

\\ben a rrere 25%of the p<1eJIial cust:oIt'er population has at least ore alternative provider

available - not wmt the COIllJetitor has a 25%market share. In addition, it has propooed that

a price cap lEC be accorded mrWminatt status \\ben 50% of the lEC's custorrers have at

least ore alternative provider available (not \\ben the provider has a 25%market share) am
wmt the lEC is in coop.imre with state requirerrents for qJening local exchange service to

COIllJetition. Such prqJOSa1s can Irt be taken seriously.

58.
4 O:her COIIIJ:I9:ers have echoed this view. E.g., Tnre Warrer~nts at 57-
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Instead of wish lists of the type proposed by the LEe cornrrenters, a reliable, rreaningful

corqJetitive checklist should be adopted to aid in the rreasurerrent ofcompetitive coOOitions, as

Proposed by 1RA in its initial Comrrents. Such a checklist, however, should reflect the

differeoce between elimination of barriers to potential c.oI11Jetiti~ ani factors inlicating the

preseoce of actual c.oI11Jetition. The latter might justify relaxed regulation of ore-tiIre

IIJJIqrlists; the fonrer would surely rot.

C. 11E CmniRm's~ tIR G11dq PI.icq Ic1exi1itity WIIlhnnge
tIE I ID to I.JMer11EirBt*s Tomnl 0Jtti ~ II FOIIIbI.

The keystore of the Corrnnission's~ to grant iI£reased pricing flexibility to the

price cap I.ECs without a coIllJe1itive showing is the asSW11Jfion that the grant of such relief

would impire the I.ECs to price their services closer to costs. FNPRM at 1 37. This

assun¢on is misplaced, ani is cottradicted by actual experieoce. Before the Conmission can

~lude that relaxed regulation will serve the public interest by IIDtivating the price cap I.ECs
//

to price their services closer to coots, the Conmission lIllSt, as a rmtter of administrative law,

tim support for its un:Ierlying assun¢on in the record. That will be ~ible, as the record

in this proceeding does rot support such an assun¢on.

Om ofthe prenises ofthe erroreoos assun¢onis that the existing price caps regulatory

system iItibits the I.ECs from pricing services subject to soch regulation closer to costs. This

is false. 11a'e is IX>~ to the lEes' pricing their seIVices at or just above the costs

of providing t1nle seIVices. lliJer the existing price cap regulatory system, the l.ECs coold

1<Mer their rates tOOay for regulated services to ecommic coot if they so desired. The price cap

l.F.Cs already can 1<Mer rates anmally within downward bmJs of 5%, 10%, am 15%,

depetIting on the seIVice category, with only 14 days' mice am a presun¢on of legality.
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Even greater rate decreases are pennitted as long as the LEes ermrre that the rates remain above

the average variable costs of the services involved.

Although the price cap LEes are able to lower their rates toward costs within the existing

regulatory system, they have failed to do so. According to Mel, "few I.ECs have ever filed

rates that reduce service attegory prices below the price 'bani,' ani rore have serioosly tested

the lov.er boun:Iary of average variable coo:. "5

The I.ECs' rates for switched access services significattly exceed the wDerlying coots

of such services ani exceed <Xher I..F.C rates for COfilm3ble uses of the satre local ret\\«k

facilities.6 By way of illustration,~ Irtes that the CoImnission has required the I.ECs to set

switched~rt rates at the level of special trans{X>rt, sin:e the latter Imre closely reflected

the eoooomic coo: of providing trans{X>rt, resulting in a~ redoction in switclm trans{X>rt

rates.7 Ftn1:remDre, although the iniustry-wide ecooomic cost of providing local l<q> ani

switching services exceeds iniustry-wide revewes from local charges (averaging $20per1IDIlth)

by only $4 billion, the interstate carrier conm>nlire ani local switching charges recover ahmst

5 Omrerts of~ Telecomnmieatiom Corporation in this proceeding (filed
Ih:.enDer 11, 1995)("~ Corlilais") at 7. Mel claiIm that lEC rate decreases have teaJed
to rermin within the bmIs because when~ lower the rate for ore service, the I..F.Cs raise the
rate for aoother service within the satre category. [d.

6 See ConIreIis of the CoIqJetitive Telecomnmications Association in this
proceeding (filed~ 11, 1995) ("CatyTel Conm.m") at 5-8 &accarpmying lUes
(citing evi<Jetu that lECs' rates foc swit.dm access are priced "gra;sly above coo:"), 16-18
(citing eviden:e that lECs discrimimte in rates charged to differeIi: categories ofcustormrs for
sinilar services); MQ Connnus at 5 ("the I..F.Cs' true ecommic coo: for providing access
services is well below the current rates"); Com:rents of AT&T Corp. in this proceeding (filed
~ 11, 1995) ("AT&T ConIreIis") at 5 (''lEe access prices substarJially exceed treir
ecooomic coo:").

7 MCI CorIIrents at 5.
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S7 billion, according to evideoce provided by Ma.8 Ani the Corrnnission has fourrl that, rather

than reducing rates, the LEes have established excessively high or unreasonably discriminatory

rates, when faced with limited actual coIqJetition.9

Thus, any suggestion that relaxed regulation \\'OlIld COIJl)eI the LEes to lower rates

toward costs in the abserce of COJ:I1Jetition is untenable in light of experierce.

In their initial COIIllrenls, 'IRA ani other oon-lEC parties brooght to the Comnission's

attertion a~ of significant advaItages that the iInmDent I.F.Cs~ over pctential

COlllJditors ani that further call into question the reed for relaxed regulation of the iInmDent

LECs at this juocture. The l.ECs control bottlereck. facilities due to the fcurer gove~tt

iIqximdur of their trooopoly power. In addition, as ore of the Regional Bell~

Coopmies ("RBOCs") itself admitted,10 the iInmDent IECs bring

eJDDDJS structural advaItages to the COlllJdition in the fonn of a "tEd-for"
infrastructure, narre recognition, braDj loyalty, C<>JJSlnrer iIBtia, preferemial
aaxa.ss to data regarding the caIJ.q habits of its itierc:onrectin COIq)etitors'
CXJStlJrreI'S, superior access to infrastructure, established regulatoryllegislative
relationships, etc.

8 fv1CI ConJrenls at 5 & o:te 8.
, ..,". ~.~ ..

9 Local F.xchatu; Ourjersl Iui,,"_ (}vie Basis00 Setvjre OfferiQPi, 4 EC.C.
Red. 8634 (1989) recon., 5 F.C.C. Red. 4842 (19';X)); I.ccaI Exc1J1qe Ourjers' Rates, Team,
am. Qutiticn for .ExpaIQ:dhtercom:ction11m. YmHa) CnJlro¢ion for Special Aca:ss
am Switched Tramport, 10 F.c.c. Red. 6375 (1995) at 6376-77.

10 ConIreIts of BellSooth~ to the F.utqlean Ccmnission's Green Paper on
the liberalizationofTeleconmmicatioos Infrastructure am Cable Television Networks (March
15, 1995) at 5 (quded inCornreIts ofMFS Coommications Conpmy, In;. inthis proceeding
(filed~r 11, 1995) (liMPS Comrrenls") at 4).
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Moreover, the LEes assess corqJetitive access providers ("CAPs") am other would-be

CO£Illetitors that depeoo on interconrection with LEC facilities high rates for virtual collocation

of corq:Jeting facilities with those of the LECs, rates which the lEes do not assess on

themselves, thereby conferring on the immtlent IECs a fuIrlureIial cost advantage over

COIJl)etitors.

In additionto, or pemapsbecatise"of,-these cOn1Jetitive advaItages, the immiJeIi: LEes

have been anything but cxqJerative with regulators I efforts to spur COIJl)etition for lEC

services. Iroeed, the LEe in:iustIy has armssed an iIqJressive record ofaIiiCOlJl)etitive actions

that can mt reasonably be expected to di~ if regulatory checks on such actions are

rermved or lightered. Rather, such abuses can only be expected to m.J1tiply.

As a potential COfIlJetitor of the LEes noted in its initial COIlllreIts, the LEes have

repeatedly discriminated agaimt: that provider by denying its frequent requests for volwre

discoonts for expan:led inlerconrection services, while giving large diSCOUliS to the LEes I

preferredcust~ for high capacity services who are not potential COfIlJetitors of the lECs. ll

Arrther comreIter in this proceeding provided arecdotal evideoce of serious

antiCOlJl)etitive coIlluct by t\\Q of the RBOCS, AIreritech ani NYNEX, in much tllooe LEes

leveraged their control of bcttlereck facilities to ha1Jl:>er the growth of their COfIlJetitors.12

Because of the IECs t history of such alxJses, 1RA ani other comrenters have proposed that

11 MFS Cornrrents at 4-5.

12 Con:mus of the Natioml Cable Television Association in this proceeding (filed
DxerdJer 11, 1995) ("NCfA COlIlnBIs") at 12-18.

-9-

.... '...,.



the Commission give due consideration in compiling its competitive checklist to any

anticompetitive behavior by the LEes.

The Teleconmmieations Resellers Association urges the Corrmission to proceed with

ext:retre care in this proceeding, am it eIq)hasizes the reed to establish the existen::e of

treaningful, actual ~tion before existing regulation of the price cap lECs is relaxed.

Respectfully submitted,

Cllarles C. Hunter
Hunter & Jv.fow, P.C.
1620 I Street, N.W.
Suite 701
Washington, D.C. 20ni

./

February 6, 1996 Its Attorreys
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